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Input Tax Credit

Area of Challenge

Recommendation

Al

Applicability of interest in case

of reversal due to non-payment

As per proviso to section 16(2) of Central Goods and
Services Tax Act, 2017 (‘CGST Act’) read with Rule 37(3)
of Central Goods and Services Tax Rules 2017 (‘CGST
Rules’), where a recipient fails to pay to the supplier of
goods or services within 180 days from invoice date, an
amount equal to the input tax credit availed by the
recipient is added to his output tax liability, along with
interest thereon payable from date of availment of input
tax credit till addition of the said amount as output tax
liability.

In case of non-payment of consideration to the supplier,
there is no revenue loss and hence, liability to pay
interest from the date of availment of input tax credit is
too onerous and should be removed especially the
scenario where interest has to be paid from the date of
availment of credit.

The intention of the said provision is to ensure that credit
is being availed correctly. However, the levy of interest
would be unfair in cases where the payments are delayed
due to genuine reasons such as accounting delay,
negotiations etc.

It is recommended that second proviso to
Section 16(2) of the CGST Act should be
amended to remove the term ‘along with
interest thereon’ in case where input tax
credit is reversed in compliance with
Second proviso to Section 16(2) of the
CGST Act.

Alternately, Rule 37(3) of the CGST Rules
should be amended to levy interest only
after the expiry of 180 days (and not from
the date of availment of input tax credit) till
the payment of the amount of input tax
credit availed.




Area of concern

Issues

Recommendation

A.2

Time limit for availing input tax
credit and amendment in
GSTR-1 for the Financial Year

As per Section 16(4) of the CGST Act, credit for a
Financial Year cannot be claimed beyond September of
the subsequent Financial Year. Further in terms of
Section 37(3) of the CGST Act, the last date to make any
edit in the details furnished in GSTR-1 pertaining to a
Financial Year is October 11 of the subsequent Financial
Year. Considering the unprecedented COVID situation in
the country there is a need to relook at the above time
limits.

It is recommended that availment of input
tax credit is allowed for invoices pertaining
to a Financial Year up to the period of
December of the subsequent Financial
Year.

Similarly, allow rectification of error or
omission in respect to GSTR-1 for the
Financial Year up to the period of
December of the subsequent Financial
Year.

This relaxation will be of immense help to
the taxpayers specifically where due to
fault of the supplier, the recipients have
not been able to get credit.

Alternately, recipient should be allowed to
claim credit on provisional basis before
the September of the subsequent
Financial Year based on the invoice copy
even if such details are furnished by the
supplier in its GSTR-1 and therefore
appears in GSTR 2A in subsequent
months.




SL No Area of concern Issues Recommendation
A3 Section 16(2) of the CGST Act: | ¢ Once recipient has paid the invoice value including taxes | e It is recommended to amend section 16(2)
g\?;ﬁ:gl for input tax credit charged thereon to the supplier, the benefit of input tax of the CGST Act to remove the condition
credit of same should not be denied to the recipient of payment of tax by supplier to
merely on the basis that the supplier has not remitted the Government, making the recipient entitled
underlying taxes to the Government. to claim input tax credit benefit of taxes
charged by supplier and duly paid to him
e The recipient has paid the taxes in good faith and the by the recipient.
supplier only acts as an agent of the Government for
collection of taxes. The recipient cannot be made
responsible for the default committed by the supplier as it
is the duty of the Government to identify such tax
evaders.
SL No Area of concern Issues Recommendation
A.4 | Relax restriction on availment of

input tax credit on gifts and
samples

e As per Section 17(5) of the CGST Act, input tax credit is
not allowed in respect of goods, destroyed, written off or
disposed of by way of gift or free samples.

e Accordingly, input tax credit is not available on the free
samples received from suppliers to test the effect and
benefits/ utility of such products. Hence, the GST paid on
such free samples becomes a cost to the suppliers.

e Samples/free trials/demos are required in order to satisfy
the customers on efficacy of product. Cost of such sample
is already built into cost structures and hence a business
expense.

As free samples and gifts are provided to
encourage the customers to try the
product or to test its efficacy or to promote
its business, these expenses are incurred
for promotion of business and cost of
such expense is built in the overall price
of the product.

Hence, input tax credit should not be
restricted on such expenses. Thus,
Section 17(5) of the CGST Act should be
amended to remove restriction on




availment of input tax credit on gifts and
e Gifts are given to customers/ dealers at the time when free samples.
company is running promotional scheme/ offers.
Company incurs such expenses in order to promote its
business and hence is again a business expenditure.

Area of Challenge Issues Recommendation
A5 Relax restriction on medical/ life | ¢ As per Section 17(5) of the CGST Act, input tax creditis | e Itis recommended to remove restrictions
![?;:éagftea&i%"’r‘]te”ng and not allowed to be availed on employee insurance, under clauses (i) and (iii) of Section
P catering and transportation services. It is discouraging 17(5)(b) of the CGST Act for availing GST
the businesses from providing the above benefits to its credits on employee related insurance,
employees. transportation and catering services.
e These are particularly relevant in COVID times where e COVID has pushed companies to provide
employers need to provide safe and healthy working better facilities keeping in mind the well-
environments to their employees. being of employees and such expenses

where GST is not available as credit, add
on to the working capital cost.




SL No

A.6

Area of challenge

Input tax credits to overseas
online information database
access and retrieval (‘OIDAR’)
service providers

Issues

As per Section 16 of the CGST Act, every registered
person shall, subject to such conditions and restrictions,
be entitled to take credit of input tax charged on supplies
which are used or intended to be used in the course or
furtherance of his business.

There is no specific provision under the GST laws to
allow input tax credit to the overseas OIDAR service
providers. Also, there is no specific provision which
restricts the ability of overseas OIDAR service provider to
claim input tax credits.

Recommendation

It is recommended that credit eligibility is
decided regardless of whether the
overseas OIDAR service provider has a
fixed establishment or place of business in
India or not.

These credits should be allowed to be
offset against overseas OIDAR service
provider’s output GST liability towards
OIDAR services. Further, along with the
credit of GST, even the credit of Tax
Collection at Source (TCS) should be
allowed in the case of B2B OIDAR
supplies over an electronic commerce (e-
commerce) platform.

Since, overseas OIDAR service provider
are required to charge GST on the
services provided to ‘non-taxable online
recipients’ in India, they should also be
allowed to claim eligible input tax credits
on goods and/ or services procured on
which GST has been paid.




SL No
A7

Area of challenge

Allow input tax credit of GST
paid on advances, at the time of
payment of GST and reporting
of the same in the monthly
returns

Issues

As per Section 16 of the CGST Act one of the conditions
of availing input tax credit by the recipient of a supply is
that such supply should indeed be received by such
recipient.

Hence as per above provision, in case of advance
payments, the credit of the GST paid on such advances is
not allowed till the corresponding supply against such
advance payment is made by the respective supplier.

Practically, in case of advances, the seller reports the
proforma invoices/ advance voucher as B2B transactions
in GSTR-1 and pays GST on the same. In case, where
nature of underlying supply and place of supply is known,
the tax is paid at the correct rate with correct place of
supply at the time of receipt of advance itself.
Subsequently on provision of service, the supplier issues
a GST invoice which is not reported in GSTR-1 (as the
same transaction is reported earlier and GST has been
discharged on the same).

Hence, while the credit is available only once the actual
supply is made, GST on such advance payment is payable
at the time of payment of such advance itself.

Recommendation

It is recommended that input tax credit of
the GST payable on advances should be
eligible to the recipient at the time of
payment of such GST where nature of
underlying supply and place of supply is
known, and not when the corresponding
supply is made.

Since the recipient would pay tax to the
supplier and such supplier would pay tax to
the Government once the payment has
been received, on principles of equity such
input tax credit should be allowed to the
recipient at the time of payment of tax itself.
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This creates a time lag between payment of GST and
availment of the corresponding credit, thereby blocking
the working capital for the recipient in such cases.

SL No

A.8

Area of concern

Alignment of the method of
reversal of input tax credit on
supply of used capital goods
under Section 18(6) of the
CGST Act

Issues

Currently, there are two competing rules governing the
method of reversal of input tax credit on supply of used
capital goods under Section 18(6) of the CGST Act. The
rules are — Rule 40(a) and Rule 44(1)(b) of the CGST
Rules.

Recommendation

e |tis recommended that the rules under
the law are aligned in a way that
appropriate clarity is provided for the
method of calculation to be adopted for
reversal of input tax credit pertaining to
capital goods.

Area of concern

Issues

Recommendation

A.9

Relaxation in matching
requirement of input tax credit
for quarterly return filing
vendors

As per Rule 36(4) read with Rule 59(2) of CGST Rules, a
recipient of goods/ services can claim input tax credit only
pertaining to those transactions, details of which have
been furnished by the suppliers in their monthly GST
returns or via the Invoice Furnishing Facility (IFF) in case
of suppliers filing quarterly returns.

In addition to this, the law provides for an additional 5
percent credit (of the claimable input tax credit amount)
that can be claimed by the recipient in a month.

Since the IFF facility is provided as an option to the
suppliers filing quarterly returns, there are instances where

e |t is recommended that Rule 36(4) of the
CGST Rules is amended wherein input tax
credit on supplies made by quarterly return
filing suppliers in a month should be
allowed in full, whether or not the same is
appearing in GSTR-2A/ 2B of the recipient.

e This will ensure that the working capital of
the recipient is not affected, and the
recipient is able to claim input tax credit of
the GST paid to such suppliers.

11




such suppliers do not file IFF and directly file their quarterly
returns.

This leads to a loss/ time lag in availing input tax credit for
the corresponding recipients in the respective months,
adding to the working capital burden for the recipient.

Area of concern

Issues

Recommendation

A.10 Relax_ation of availirjg 5 percent As stated above, per Rule 36(4) of the CGST Rules, input | e Suitable clarifications may be issued
extra input tax credit under Rule tax credit to be availed by a recipient in respect of clarifying that benefit of 5 percent
36(4) of the CGST Rules should . . ) . . .
be taken into consideration at invoices or debit notes, the details of which have not difference between GSTR 2A and input
the time of audits/ assessments/ been furnished by the suppliers in GSTR-1 shall not tax credit register workings should be
refund calculations exceed 5 percent of the eligible credit available in respect allowed to the taxpayers at the time of
of invoices or debit notes the details of which have been audits/ assessments/ disposal of refund
furnished. applications also.
However, it is seen practically that the ground officers do
not accept this method of valuation at the time of audits/
assessments/ refunds.
SL No Area of concern Issues Recommendation
A1l | Amendment in Section 50 of the

CGST Act to provide for no
interest exposure even in case
of previous period liability paid
through input credit ledger

As per Section 50 of the CGST Act, in case the monthly
return in Form GSTR-3B for a particular period is not filed
within the prescribed time limit, the interest on GST liability
due for that period will be levied only on the GST liability
that is payable via the electronic cash ledger. In other
words, no interest will be payable for the GST liability

It is recommended that a clarification is
provided in the proviso to Section 50(1) of
the CGST Act to waive the interest liability
in all cases of delayed payment of GST,
where the input tax credit equivalent to the
said liability was available in the electronic

12




declared in the said return and paid via the electronic credit
ledger.

While the intent of the law is to not levy interest on late
payment of GST in cases where such GST is paid/ payable
by utilizing the input tax credit, the benefit is practically
extended only in such cases where the GST liability
pertains to a particular period and GSTR-3B of the said
period is filed after the due date.

The said benefit is not extended in cases where the GST
liability is pertaining to a previous period, but is disclosed
in the Form GSTR-3B of subsequent tax periods and
discharged through utilization of input tax credit.

This creates disparity even though the intent of the
amendment approved by the GST Council was to provide
relaxation by levying interest only on the liability payable
through cash.

credit ledger at the time and for the period
when the said liability became due for
payment.

This will be in line with the intent of the
Government to not penalize the assessee
for delayed payment of GST liability in
case where the said liability could have
been discharged by utilizing the credit
available.

SL No

A.12

Area of concern

Facility of transfer of Input tax
credit of CGST & IGST from
one GST Identification Number
(GSTIN) to another GSTIN of
same PAN

Issues

Under GST, the input tax credit belonging to one GSTIN
cannot be utilized by another GSTIN, even if both the
GSTINSs are under the same PAN.

Owing to the above, there are instances wherein input tax
credit accumulates under one GSTIN for the company,
and in another GSTIN the same company pays taxes

Recommendation

It is suggested that Government should
introduce facility for transfer of unutilized
input tax credit of CGST and IGST from
one GSTIN to another GSTIN registered
under same PAN.

13




level.

through cash. This has an adverse impact on the working
capital of the company.

e The taxpayers do not have the liberty to optimize their tax
and credit balances across the business.

e It is understood that the credit balances of a particular
State (SGST) can still be considered to be specific to the
operations of that State, however, the credit balances of
central taxes (i.e. CGST and IGST) should be allowed to
be fungible across all registrations of an entity at a PAN

The same will provide a significant relief to
the businesses to manage their working
capital much more optimally.

Supplies to SEZ unit

SL No

B.1

Area of concern

Lay down procedure for endorsement of
receipt of services for authorized operations
in respect of supplies to a Special Economic
Zone (SEZ) unit or a SEZ developer

Issues

As per Rule 89 of the CGST Rules, in case of
zero-rated supply of services to an SEZ unit
or a developer, the supplier is entitled to claim
the rebate of GST paid on such zero-rated
supply or refund of unutilized input tax credit
attributable to such supplies.

However, at the time of claiming the rebate/
refund, the supplier needs to submit the
evidence regarding receipt of services by
SEZ for authorised operations as endorsed
by the specified officer of the Zone, along with
the refund application filed by such supplier.

Recommendation

It is recommended that no endorsement
from specified officer should be required
to be submitted with the refund
application in respect of the specified
services notified as default authorized
operations by Ministry of Commerce
under the SEZ Act and provisions
thereunder.

In case the above is not possible, then it
is recommended to amend the CGST
Rules to prescribe the common
procedure and manner for getting a

14




However, the manner and procedure in which
the said endorsement is to be obtained from the
specified officer is not prescribed in the CGST
Rules.

one-time vendor wise endorsement from
specified officer, instead of invoice wise
endorsement on individual invoices,
regarding the receipt of services for
authorized operations by a SEZ unit/
developer.

In this respect, the earlier practice of
Form A-1 as was prevalent in the
Service Tax regime can be considered
to be revived.

SL No

B.2

Area of concern

Amendment in input tax credit refund formula
for zero-rated supply to SEZ unit/ developer

Issues

e As per Section 16(1) of the Integrated Goods

and Services Tax Act, 2017 (IGST Act),
supply of goods or services to an SEZ unit/
developer is considered to be a zero-rated
supply. Similarly, export of goods or services
is also considered to be zero-rated under
Section 16(1) of the IGST Act.

e Further, in accordance with Section 16(3) of

the IGST Act, in both the above cases, the
supplier may supply goods or services under
bond or Letter of Undertaking, without
payment of Integrated GST (IGST) and claim
refund of unutilised input tax credit.

Recommendation

Since, there is no condition of receipt of
payment from SEZ unit/ developer in
case of supply of services to SEZ unit/
developer, it is recommended that in the
input tax credit refund formula under
Rule 89(4) of the CGST Rules, ‘Zero-
rated supply of services’ should be
reworded to include the aggregate of:

— payments received during the relevant
period for zero-rated supply of
services by way of export of services
adjusted by advance receipt and
advance adjustment, and

15




It is to be noted that for export of services,
there is condition of receipt of payment in
convertible foreign exchange, however there
is no such condition for supplies to SEZ unit/
developer to qualify as a zero-rated supply.
For treating the supply of services to SEZ unit/
developer as a zero-rated supply, the only
condition is that such supply should be used/
consumed by SEZ unit/ developer for its
authorized operations.

However, the formula for calculating the
refund amount prescribed under Rule 89(4)
of the CGST Rules to claim refund of
unutilised input tax credit is same for export
outside India as well as supplies made to
SEZ.

In the said formula, for the purpose of
numerator of the formula, ‘Zero-rated supply
of services’ is the aggregate of the payments
received during the relevant period for zero-
rated supply of services adjusted by advance
receipt and advance adjustment during the
relevant period.

However, since the condition of receipt of
payment in convertible foreign exchange
does not exist for SEZ supplies, the above
formula in terms of considering the aggregate
of payments received (instead of aggregate of

— turnover/ billing of zero-rated supply of
services (instead of realization) by
way of supply of services to SEZ unit/
developer.

16




total SEZ billing /turnover) is undue hardship
for refunds relating to SEZ supplies.

SL No

B.3

Area of concern

Reverse charge applicability on domestic

procurement by SEZ

Issues

Section 16(1) read with section 5(3) of the

IGST Act deals with the reverse charge
applicability on domestic procurement of
goods or services by SEZ units/ developer.

Under existing provisions, the supplier does
not charge IGST or charge O percent IGST
under forward charge on supplies made to
SEZ unit or developer against a Letter of
Undertaking (LUT)/ Bond.

Further SEZ unit or developer is not required
to pay IGST on inward supplies of goods or
services by way of import as the import of
goods or services by SEZ unit/ developer has
been specifically made exempt vide
exemption notifications under Custom / IGST
Act.

However, there is applicability of IGST on
specified categories of domestic supplies of
goods or services under reverse charge in the
hands of SEZ unit/ developer and there is an
ambiguity whether SEZ unit/ developer can
procure domestic goods or services covered

Recommendation

It is recommended to exempt GST on
domestic procurement of goods or
services covered under reverse charge
by SEZ unit/ developer in line with
import of goods or services, or to allow
such procurement without payment of
tax against LUT in line with the forward
charge provisions applicable to the
supplier.

17




under reverse charge without tax against the
LUT.

Tax collected at source (‘TCS’)

Area of challenge

Issues

Recommendation

C1l Exemption from 1 percent TCS Indian GST registered sellers exporting through e- It is recommended that a clarificatory
on exports transactions commerce platforms suffer TCS of 1 percent under GST amendment is issued to provide that an
undertaken on e-commerce ] ) )
marketplaces laws, since GST laws do not exclude zero rated export Electronic Commerce Operator (ECO) is
supply from TCS levy affecting their working capital. not obliged to hold back TCS on goods
exported by seller through the ECO.
The Government should incentivize exports from India by
providing necessary clarifications to exclude levy of TCS This would reduce the compliance burden
under GST laws on zero rated export sales made by the and improve working capital of the sellers,
online sellers. thereby incentivizing exports from India.
SL No Area of concern Issues Recommendation
C.2 Inclusion of overseas OIDAR It is recommended that a clarification is

supplies in GSTR-8

An ECO is required to collect and deposit TCS in each
state where the supplier listed on its portal and furnish
supplier-wise TCS details in Form GSTR-8 every month.
Further, the deposit of TCS is linked to the GSTIN of the
supplier making the supplies over the ECO platform.

Certain ECOs have offshore suppliers of digital content
listed on Indian electronic marketplaces whose services

issued and system design is updated to
allow the inclusion of supplies by the
OIDAR service providers in the GSTR-8
which will be in interest of both the ECO
and the suppliers of OIDAR services.
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are classifiable as OIDAR services. Such services are
taxable in the hands of the overseas suppliers when
supplied to ‘non-taxable online recipients.

As TCS is being collected by ECO in respect of their
supplies, such suppliers are treated at par with the
domestic suppliers as far as the ECO is concerned.

Given the design of the GST portal, the ECOs cannot
disclose the supplies made by such OIDAR service
providers in the GSTR-8 for TCS purposes.

This leads to a situation where ECOs are unable to file
returns for the TCS withheld for such suppliers and
suppliers are unable to view their TCS credits.

Such TCS should be allowed to be used by
the overseas OIDAR service suppliers
while they discharge their tax liabilities.

Further, an appropriate extension for filing
of GSTR-8 should be provided along with
the waiver of interest and penalties owing
to the above issue. The supplier should
also be allowed to credit of TCS collected
even if time limit for claiming the same has
lapsed.

Registration requirements

SL No

D.1

Area of concern

Requirement of mandatory
registration for small sellers
selling goods on online
marketplaces

Issues

In terms of Section 24(ix) of the CGST Act, every supplier
who is supplying goods and/ or services through an ECO
is required to mandatorily obtain a GST registration,
irrespective of the turnover of such supplier. However,
service providers have been provided exemption from
obtaining mandatory registration in case they are
supplying services through ECOs in terms of Notification
No. 65/ 2017-Central Tax dated November 15, 2017.

Recommendation

It is recommended that the benefit of
the turnover threshold is extended for
intra-state suppliers of goods making
supplies through an e-commerce
platform, in order to provide a level
playing field for suppliers of goods.

In order to ensure that such supplies
are duly reported, necessary checks
can be built in as follows:
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In case of suppliers of goods, no such exemption is
provided. Hence, all suppliers selling goods online are
required to register with GST, while the same suppliers
making intra-State supplies of goods offline are eligible for
a threshold exemption.

The above threshold criteria leads to disparity in the
benefit on the threshold exemption for service providers
when compared with the supplier of goods on an e-
commerce platform. Further, it also leads to disparity
between online and offline sale of goods within the same
State.

The requirement for suppliers of goods through an ECO to
take registration mandatorily, irrespective of the turnover
achieved is resulting in an increased compliance burden
on such sellers and penalizes small sellers who want to
increase their business. The lack of a level playing field
for small sellers is arbitrary and negatively impacts Small
and Medium Enterprises (SMES).

Further, most of these suppliers are usually small and if
not for the fact that they are on the e-commerce platform,
they would not have been required to obtain a registration
under the GST laws, on account of the lower turnover
threshold limits. This also adversely impacts small
businesses, specifically homemakers who earn their
livelihoods and are trying to improve their standard of living
by selling their products online.

— Restricted to intra-state sales

— Mandatory PAN and/ or Aadhaar
verification

— PAN based reporting by the ECO
in GSTR-8

It will encourage small sellers to get
market visibility and sell online,
hence increasing their turnover.
This also sets right the distortion in
the offline vs online channel and
services vs goods supplies.
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This also discourages the sellers from enrolling into online
modes of supplies, thereby impacting the Government’s
move on digital economy.

SL No

D.2

Area of concern

Restriction on Composition
scheme sellers from selling
through ECO

Issues

As per the provisions of Section 10(2)(d) of the CGST Act,
a person making supplies of goods (and/or services)
through an ECO liable to collect TCS, is not eligible to opt
for composition scheme.

Due to the limitation imposed vide the provisions of above
Section 10(2)(d), a supplier registered under the
composition scheme is not allowed to supply online
through an ECO liable for TCS. However, the same
supplier can make intra-State sale of goods in the offline
model. Hence, this leads to disparity between online and
offline sale of goods by sellers under composition scheme.
This also discourages the sellers from enrolling into
online modes of supplies, thereby impacting the
Government’s move on digital economy.

Further, as the intention of the composition scheme is to
reduce the burden of taxes and compliance, and motivate
small dealers, this kind of disparity defeats the said
objective of the Government and limits small businesses.

Recommendation

It is recommended that the suppliers
registered under the composition
scheme are allowed to effect sales
through an ECO liable for TCS,
however the same can continue to be
restricted to intra-State sales only as
per Section 10(2)(c) of the CGST
Act.

We further recommend that the TCS
mechanism be continued for sellers
of goods registered under the
composition scheme, as the same
seller is anyway required to deposit
GST at 1 percent in cash under the
composition scheme.

The above will encourage small
sellers to get market visibility and
sell online, hence increasing their
turnover. This also sets right the
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distortion in the offline vs online
channel of sale.

SL No

D.3

Area of concern

Registration of warehouses of
e-commerce companies, as
additional places of business
by the sellers registered with
such e-commerce companies

Issues

The GST laws require a supplier to obtain registration
from each place of business from where the supplier
makes taxable supplies.

In the e-commerce ecosystem, a seller listed on the e-
commerce platform may be undertaking taxable supplies
from various warehouses that are owned and/ or
operated by an ECO and since the supplies are being
made from these warehouses, the sellers are required to
add the respective warehouses as additional places of
business under their existing registration.

This is done by a process of amendment of “core fields”
to their original registration. Supporting documents also
need to be submitted.

Thereafter, in case the jurisdictional officer has any
queries, further responses have to be provided to the
officer for closure. Once all outstanding items have been
clarified the additional place of business registration is
approved by the officer.

Recommendation

e We suggest the following cumulative
recommendations:

— Recommendation 1 - ECOs, on
obtaining an authorization from
the sellers, (currently registered in
different States due to TCS
requirements) should be enabled
with the option of intimating the
addition/ deletion of additional
place of business of sellers
operating on the marketplace

— Recommendation 2 - In other
cases, the self-declaration by the
ECO platform shall be deemed to
be full proof of additional place of
business on behalf of the seller

e These recommendations will help in
improving the ease of doing
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While the registration process is entirely digitized and is
on an online platform, 3-4 weeks’ time lag occurs
between the time of filing an application for the addition to
the date of grant of amendment by the authorities due to
gueries raised by tax authorities which have to be
addressed.

business and achieve the following
goals:

— Timely reporting of amendments
in the additional place of business
resulting in accurate information
being provided to GST authorities
in a timely manner resulting in
better controls for the GST
authorities;

— Simplified approval/notification
process for jurisdictional GST
officers handling multiple seller
amendment requests including
managing documentation/ e-
commerce business model related
questions etc.;

— Simplified registration process and
reduced costs for sellers and
administrative costs for the
Government.

This can be done by inserting a new
Rule in Chapter Il of the CGST
Rules to enable e-commerce
platforms to undertake reporting/
amendment process, on behalf of
sellers on such e-commerce
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platforms in a State, by obtaining an
authorization from the sellers.

SL No

D.4

Area of concern

Simplification of the
registration process for
additional place of business

Issues

The GST laws require a supplier to obtain registration for
each place of business from where the supplier makes
taxable supplies.

Based on the business requirement, the supplier is also
required to obtain additional place of business
registration in a State where the supplier already has an
existing registration. This additional place of business
registration may be sought at a location that is not leased
or rented to the supplier.

The application for registration provides for a submission
of the proof for registration where the premises are not
rented or leased. However, the tax officials often raise
queries on the rental agreement and seek other
documents for registration.

Further, the Government of India has also enabled
Aadhar based verification, the intention of which is to help
in achieving overall compliance and ensuring protection
of revenue reporting.

Recommendation

e |tis recommendation that a

clarification is issued to State
authorities that in a State where a
supplier already has an existing
registration, no documents should
be required to be submitted for
registration of an additional place of
business in that State.

e Easing the registration process by
reducing the additional cost and
time involved in getting registration
will go a long way in supporting
growth of businesses, especially
when the Aadhar verification is
already proposed.
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SL No

D.5

Area of concern

Simplify the entire Principle
place of business (‘PPoB’)
requirement especially for
online sellers by making it
digital and not requiring
physical presence to expand
their reach outside their home
State

Issues

Micro, Small and Medium Enterprises (MSMES) are
required to have their own physical presence and obtain
a PPoB registration in every State (maintain accounting
books, records and related compliances), as a condition
to conduct business in that State.

This is a significant friction for online sellers, especially
MSMEs to scale and sell across States.

Apart from the PPoB constraints noted above, this
requirement also involves financial cost of yearly rentals
which is a big burden for small sellers.

Recommendation

It is recommended that the PPoB
registration process should be
simplified by replacing the
requirement of a physical PPoB with
a “place of communication” in the
State and simplifying the existing 12
documents required for registration
to minimal document requirements.

The Government of India has
enabled Aadhar based PPoB
verification, and the same should be
strictly implemented, which will help
in achieving overall compliance and
ensuring protection of revenue
reporting.

Alternatively, eliminating the
requirement of State specific PPoB
should also be considered, which
will facilitate sellers to get State
level GST registrations on a single
national place of business. This will
enable quick onboarding of sellers
selling through e-commerce
marketplace using ECO’s
warehouse services and scale their
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reach to customers, thereby
increasing sales and also
contributing more GST revenues to
the Government.

SL No

D.6

Area of concern

Arbitrary cancellation of GST
registrations on frivolous
grounds

Issues

e As per Section 29 of the CGST Act, a proper officer has
the powers to cancel the registration on account of various
reasons.

e While assessees have been complying with all prescribed
regulations, there have been instances where
cancellation of registrations has been done on arbitrary
grounds by wide range of officers, which impedes
legitimate businesses and goes against the principle of
‘ease of doing business’.

Recommendation

It is recommended that the power to
cancel registration should be vested
with jurisdictional Commissioner (in
consultation with inputs from the
jurisdictional officer).

The assessee should be provided
with a reasonable opportunity of
being heard along with proper
reasons of cancellation of the
registrations, before the decision of
cancelling the GST registration is
taken.
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SL No
D.7

Area of concern

Suspension of registration
without providing an
opportunity of being heard

Issues

Rule 21A(2) of the CGST Rules provides for suspension
of registration without affording ‘reasonable opportunity of
being heard’ if the proper officer has reasons to believe
that the registration of a person is liable to be cancelled
under section 29 of the CGST Act or under Rule 21 of the
CGST Rules.

Suspension of registration without opportunity of being
heard is unjust and against the very principles of natural
justice as sudden suspension without a proper intimation
and time allowed to the assessee puts the day-to-day
business of the assessee on hold and creates significant
other procedural challenges for the assessee (such as
inability to raise invoices, issue eway bills etc.)

Recommendation

e Itis recommended that a
reasonable opportunity of being
heard should be provided to the
assessees (including but not limited
to cases where registration is
suspended on account of PPoBs
operating out of minimal
manpower/physical infrastructure)
before suspension of registration,
and route of suspension should be
avoided where assessees can make
prima facie case in their favour.

Rate rationalisation

Area of concern

Recommendation

E.l

Rationalization of GST rates
for e-books

Printed books sold in India are presently NIL rated. E-
books where a printed version exists (sold by OIDAR
supplier) to Indian customers is chargeable to 5 percent
GST, whereas, e-books where print version is not
available and audible books (whether or not a printed
version exists) sold to Indian customers is chargeable to
18 percent GST.

e We recommend a complete GST
exemption should be extended to all
digital products including audio
books and platforms instead
extending only to e-books for which
print version is available. This will
also bring in parity for e-books and
printed books.
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Alternatively, it is recommended that
all the other digital products
including audio books and platforms
which are currently taxed at the rate
of 18 percent should be reduced to
5 percent GST which is at par with
e-books for which print version is
available.

Higher costs lead to fewer
universities and their faculty and
students being able to purchase the
materials, fewer students pursuing
these career opportunities and in
the long run, serves as a deterrent
to economic growth. Also, the GST
has negatively impacted Indian
trade with outside publishers.

SL No Area of concern Issues Recommendation
E2 IGST on import of Aircraft Currently the Government provides for a 5 percent lower It is recommended that
Egrr:]S'o?]ZCrizsorles and GST rate on import of aircraft parts covered under harmonization of the 5 percent
P Chapter Heading 8803.There are still lingering issues on lower GST rate entry to include all
classification and credits that should be addressed. parts, components and accessories

of aircrafts is undertaken.

SL No Area of concern Issues Recommendation




E.3

Maintenance, Repair and
Overhaul (MRO) services
provided by Indian Companies

Effectively April 1, 2020, GST rate is reduced to 5 percent
on MRO services related to Aircraft — which is a welcome
development.

The reduced 5 percent rate for MRO
is welcomed — however a further
reduction to O percent is
recommended to make the Indian
MRO companies even more
comparable and competitive with
foreign MRO companies.

SL No

E.4

Area of concern

GST rate on subservient and
allied products or accessories
being higher than the primary
product

Issues

Contact lenses and surgical equipment are taxed at 12
percent GST under Chapter Headings 9001 and 901850
respectively, however, Lenscare and accessories to
surgical equipment are taxed at 18 percent GST under
Chapter Headings 3307 and 903300 respectively.
Lenscare is a lens disinfectant which is used regularly by
the patients and is a mandatory requirement for wearing
contact lenses. However, currently it is taxed at 18 percent
GST as ‘Cosmetics’, even though it neither fits into the
category of cosmetics, nor has any cosmetic purpose.

Similarly, accessories of surgical equipment, which are
used for making use of the respective surgical equipment
are currently taxed at 18 percent GST.

Since usage of Lenscare and/or accessories of surgical
equipment is ancillary to the usage of their primary
products, there is no case of taxing these at a higher GST
rate.

Recommendation

It is recommended that Lenscare
and/or accessories of surgical
equipment which are ancillary to the
usage of their primary products are
taxed at the same rate as the
respective primary product.

Hence, Lenscare and accessories
of surgical equipment should be
brought under the 12 percent tax net
of GST and relevant amendment
should be wundertaken in the
Notification No0.1/2017-Central Tax
(Rate) dated June 28, 2017 so that
level playing field can be provided to
with  spectacle

contact lenses

lenses.
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SL No

Area of concern

Issues Recommendation
E5 RedL_lction of GST rate on The current GST rate of medical equipment, devices and | e It is recommended that medical
g]e?/(ijcl;(:easl equipment and instruments is 12 percent (refer SI. No. 218 of Schedule II equipment, devices and instruments
of Notification No. 01/2017-Central Tax (Rate) dated June should be brought at par with other
28, 2017). preferential products and taxed at
preferential GST rate of 5 percent.
Given the global pandemic, the healthcare industry of India
and the expansion of the same should be promoted | ¢ This will reduce cost and provide a
through reduced costs improving patient accessibility and boost to the healthcare industry in
overall share of healthcare industry in the national GDP. India.
SL No Area of concern Issues Recommendation
E.6 GST classification and rate of The Hand Sanitizers were earlier classified under the 12 | ¢ Since the hand sanitizers have now

Hand Sanitizers

percent GST bracket (for medicament — Chapter Heading
3004) and 18 percent GST bracket (for alcohol-based
consumer use — Chapter Heading 3808). The difference
in classification is basis the difference in chemical
composition of both the types of hand sanitizers.

However, in result of the various disputes and advance
rulings on this matter, wherein the assessees were
charging 12 percent GST on alcohol based hand
sanitizers, the GST Council clarified that such hand
sanitizers would be taxable at 18 percent, as also any
reduction in tax rates would lead to inverted duty structure
on the final product.

become an essential commodity for
general public, the GST rate on the
same should be kept at a lower rate,
to ensure the accessibility of the
public and more importantly for
curbing the spread of COVID.

Accordingly, Notification No.
05/2021-Central Tax (Rate), dated
June 14, 2021 should be extended
for a minimum period of 6 months, ie,
up till March 2022, and the GST rate




Further, in view of the global pandemic, vide Notification
No. 05/2021-Central Tax (Rate), dated June 14, 2021, the
Government reduced the rate of GST on hand sanitizers
to 5 percent up till September 2021.

on hand sanitizers should continue to
be 5 percent.

With effect from April 2022, the GST
rate  on alcohol-based hand
sanitizers should also be brought in
line with medicament purpose hand
sanitizers and should be reduced to
12 percent. The rate of GST on
inputs and input services used for
manufacture of such hand sanitizers
should also be scaled down to that
effect, in order to avoid inverted tax
structure in the chain.

SL No

E.7

Area of concern

Extend upfront exemption from
GST on local procurements to
Export Oriented Units (EOUs)/
Software Technology Parks
(STPs) similar to SEZs.

Issues

As per Section 16 of the IGST Act, 2017, supplies made
to SEZ in India are considered as zero-rated, however,
no such exemption from payment of GST applied to
supplies made to EOUs/ STPs has been granted.

However, in case of goods supplied to an EOU/ STP unit,
the same are considered to be deemed supplies which
are subject to GST (refer Section 147 of the CGST Act,
2017 read with Notification No. 48/2017-Central Tax
dated October 18, 2017), refund of which can be filed
either by the supplier or the recipient.

Recommendation

It is recommended that upfront GST
exemption is provided to all supplies
made to EQU/ STP units, in the
same manner as SEZ units.

This will reduce the refund related
administrative burden and cost as
well as disputes with the department
for claiming such refunds.
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Area of concern

SL No Issues Recommendation
E8 Extension of GST exemption | e As per Sl. No. 72 of Notification No. 12/2017-Central Tax It is recommended that the GST
benefit provided to - (Rate) dated June 28, 2017 and SI. No. 75 of Notification exemption benefit provided to the
Government borne training . ,
services across the supply No. 9/2017-Integrated Tax (Rate) dated June 28, 2017, the Government borne training services
chain services provided to the Central Government, State is extended across the supply chain
Government, Union territory administration under any and should not be restricted only to
training programme for which 75 percent or more of the the main contractor level.
total expenditure is borne by the Central Government,
State Government, Union territory administration is
exempt from GST.
e However, it seems that the above benefit is only available
to the service provider contracting with the Government
customer, and not to other sub-contractors/ input or input
service providers in the supply chain.
¢ This leads to cascading of taxes within the supply chain.
SL No Area of concern Issues Recommendation
E.9 Clarification on classification of | ¢ The Supreme Court in its decision has relied upon Note 3 The Government should issue a

‘parts’ and ‘accessories’ of
motor vehicles in lieu of the
Supreme Court decision in the
case of Westinghouse Saxby
Farmer (2021-VIL-33-SC-CE)
(hereinafter referred as
Westinghouse)

of Section XVII which deals with ‘parts’ and ‘accessories’
to state that since parts are used solely and principally for
Railway signaling/traffic control equipment, hence the
same is classified under HSN 8608.

detailed Circular clarifying that the
said decision of Westinghouse may
not be applied uniformly to all parts
and accessories which are being
used by motor vehicles/two wheelers




The judgment of the Supreme Court provides relief to the
‘parts’ which are used in ‘railway equipment’s’ however
its interpretation is resulting in wide ranging ramification
for other industry players, specifically the industry players
in the automobile sector.

This is because, there are various parts and accessories
which are principally designed for use in motor
vehicles/two wheelers, but which have specific HSN
classifications. Further, such classification has been
derived after applying the Section notes, Chapter notes
and explanatory notes of World Customs organization
(WCO).

The Supreme Court had arrived at classification of parts
only from the perspective of its use in Railways
signaling/traffic control equipment and thus did not
require to look into the other classification principles such
as WCO explanatory notes etc.

However, taking the garb of the Supreme Court decision,
the Revenue is now applying this principle in a general
manner in a way that whichever parts or accessories are
being principally designed for use in motor vehicles, the
same merits classification as parts of such motor
vehicles.

Such classification dispute is leading to levy of higher
rate of GST at 28 percent under Chapter 87 and also
leading to unwarranted litigation for the auto industry
players.

for its classification under Chapter
87.

To classify ‘parts’ & ‘accessories’ for
the vehicles classified under Chapter
87, following principles may be
ascertained as has been provided in
the explanatory notes to WCO and
all such conditions stated below
should be cumulatively satisfied:

— The said part must not be
excluded by the terms of Note 2 to
the Section XVII

— The said part must be suitable for
use solely or principally with the
articles of Chapters 86 to 88

— The said part must not be more
specifically included elsewhere in
the Nomenclature

Appropriate clarification by the
Government would bring relief to the
automotive industry which presently
is in dilemma and has uncertainty
with the respect to classification of
various products which are being
used in  motor vehicles/two
wheelers.
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Dispute resolution

SL No

F.1

Area of concern

Setting up of MSME focused
tax committee

Issues

MSMEs face several tax challenges especially in terms
of tax compliance requirements in the early years of
commencement of business.

However, there is no specific tax forum that the MSME
can approach with regards to the issues faced or in case
of any clarity required under the GST laws.

Recommendation

It is recommended that a MSME
focused tax committee is formed so
as to address the direct and indirect
tax issues faced by MSMEs on a fast
track basis.

Given the renewed focus of the
Government of India on MSMEs and
‘Aatmanirbhar Bharat’ initiative, a
focused committee would help in
growth of business of MSMEs.

Invoices/Credit Notes/Receipt Voucher

SL No

G.1

Area of concern

Issuance of credit notes in
cases of bad debts/
amendment requirement in
invoices

Issues

e A debt becomes a bad debt when a reasonably prudent

commercial person would conclude that there is no
reasonable likelihood that the debt will be paid in whole
or in part by the debtor or by anyone else. In such an
instance, the company writes off the debt in its books of
account.

There is no provision in GST laws for providing any relief
with regards to GST paid on transactions which convert
into bad debts (non-payment of consideration by the

Recommendation

It is recommended that a provision
be included in Section 34(1) of the
CGST Act allowing the re-claim of
credit in relation to bad debts written
off by the company and in cases
where the invoice is required to be
amended.
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recipient of goods/services). Hence, GST already paid on
bad debts cannot be adjusted and becomes a cost to the
service provider.

In the current scenario, where the entire industry has
been hit by COVID and there are increasing cases of
non-recoveries, the instances of bad debts have
increased multi-fold and the tax- payers are forced to
take major hit in their cash flow.

At this juncture, we wish to highlight that various
countries have already provided for credit reversal/
adjustment in case of bad debts as follows:

— New Zealand: The GST law allows a person to deduct
that portion of the amount of tax charged in relation to
that supply as the amount written off as a bad debt
bears to the total consideration for the supply, on
satisfaction of conditions relating to return furnishing
and writing off of bad debts

— Australia: The Australian GST laws provide for
recovery of GST in case of bad debts written off on
satisfaction of conditions in relation to period of non-
recovery of debt and accounting system

Further, there are many instances where the recipient of
a supply insists on adding certain additional details like
the PO number, LUT reference number or some other
specific details (that are not covered under Rule 46 of the
CGST Rules) as a condition to make payment to the

This can be done by amending
Section 34(1) of the CGST Actin
the following manner:

“34. (1) Where a tax invoice has
been issued for supply of any goods
or services or both and the taxable
value or tax charged in that tax
invoice is found to exceed the
taxable value or tax payable in
respect of such supply, or where the
taxable value and/ or tax charged is
not recovered by the supplier and is
treated as bad-debts in the books of
account of the supplier, or where
the goods supplied are returned by
the recipient, or where goods or
services or both supplied are found
to be deficient, or where a tax
invoice is required to be amended
by the supplier, the registered
person, who has supplied such
goods or services or both, may
issue to the recipient a credit note
containing such particulars as may
be prescribed.”
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supplier. In such cases, the supplier is bound to make
amendments on the invoice to receive payment from its
customers. However, Section 34(1) of CGST Act does
not cover such situations either.

Area of concern

Recommendation

G.2

Non-applicability of receipt
voucher on advance received
against supply of goods

As per the Notification No. 66/2017-Central Tax dated
November 15, 2017, all suppliers of goods who have not
opted for composition scheme, have been exempted from
payment of GST on advances received. For such
categories of taxpayers, time of supply arises only at the
time of issuance of tax invoices.

However, the requirement to issue a receipt voucher
against advances received, as per Section 13(3)(d) of the
CGST Act has not been removed.

This means that while the supplier of goods is not
required to pay GST at the time of receipt of advance, he
is still required to issue and maintain receipt vouchers
against advances received, leading to unwarranted
compliance burden for taxpayers, especially small
businessmen.

It is recommended that suitable
amendment is made to section
31(3)(d) of the CGST Act to clarify
the non- applicability of receipt
voucher on advance received
against supply of goods. This will
help the taxpayer from unwanted
compliance burden.
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Place of Supply

SL No

H.1

Area of concern

Parity/ zero-rated GST on Air
Courier mode for exports

Issues

The current GST laws have an incidence of 18 percent
IGST on air courier/ express mode of shipment.

Sellers can claim refund of this post realisation of export
proceeds, but this increases MSMEs working capital
costs. In this model, the logistics cost is increased to the
extent of the GST component charged by Indian logistics
entity to foreign entity. This is impacting the cost
competitiveness of MSME exporters from India.

Recommendation

It is recommended that a
clarification be issued stating that
the place of supply for courier
service of export shipments shall be
recipient based (and not
performance based), in line with the
FAQs on place of supply for
transportation of goods services.

This will bring in parity in place of
supply for services of transportation
of goods and courier services for
export shipments.

Having courier service charges
being zero rated will ensure that
cross border shipping costs remain
competitive for Indian service
providers, thus providing a boost to
exports from India.
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Time of Supply

SL No

1.1

Area of concern

Time of supply provisions for
reverse charge transactions to
be amended to increase the
time limit by when the liability
should be discharged

Issues

As pe Section 12 of the CGST Act, the time of supply in
case of goods covered under reverse charge is the
earliest of the following:

(a) the date of the receipt of goods or

(b) the date of payment to supplier or

(c) the date immediately following 30 days from the date
of issue of invoice.

Similarly, under Section 13 of the CGST Act, the time of
supply in case of services covered under reverse charge
is the earliest of the following:

(a) the date of payment to the supplier or

(b) the date immediately following 60 days from the date
of issue of invoice.

As per the above provisions, practically for the recipient
of supplies of goods/ services under reverse charge, the
time period for the payment of tax within 30 or 60 days
(as the case may be) from the date of issue of invoice by
the supplier becomes quite short, considering the time
taken for submitting the invoice, taking various internal
approvals and processing of invoice.

This time lag creates unnecessary interest liability if
invoice payment is not made within 30 or 60 days (as the
case may be).

Recommendation

It is recommended that the time limit
(time of supply) prescribed in case
of supply of goods and services
under reverse charge mechanism is
increased to at least 90-120 days
(from 30/ 60 days), as was
prescribed in the erstwhile service
tax laws.

This will reduce the burden of undue
interest liability on recipients owing to
the internal procedural lapses that
are usually out of control.
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Reverse Charge

SL No

Area of concern

Issues

Recommendation

J.1

Utilization of input tax credit for
payment of liability on reverse
charge transactions

As per Rule 85(4) of CGST Rules reverse charge liability
is required to be discharged in cash by the recipient of
services. The said liability cannot be discharged by
utilizing the input tax credit available with such recipient of
services.

This results in unnecessary cash outflow by the recipient
of services, as irrespective, the transaction is revenue
neutral, as the assessee can claim input tax credit of such
GST paid.

In times of the global pandemic, the industry is grappling
with cash constraints, and hence, cash payment of reverse
charge liability causes additional burden and blockage of
working capital.

It is recommended that the
requirement of payment of reverse
charge liability in cash should be
removed by way of amending the
Rule 85(4) of the CGST Rules,
thereby allowing the payment of GST
under reverse charge by utilizing the
eligible input tax credit available with
the recipient of such supplies.

This will relieve the pressure on
working capital as taxpayers will be
saved from cash outflow as well as
possible refund scenario due to
credit accumulation.

SL No

Area of concern

Payment of GST on
sponsorship services under
forward charge

Issues

Presently, GST on sponsorship services provided to body
corporate or partnership is required to be paid under the
reverse charge mechanism, wherein the recipient of
services is liable to discharge the GST liability on the
same.

Recommendation

It is recommended that the
Notification No. 13/2017-Central Tax
(Rate) dated June 28, 2017 is
amended to provide the service
provider with an option to pay tax




Further, supplies falling under the reverse charge
mechanism qualify as exempt supply from the supplier’s
perspective.

In terms of Section 17(2) of the CGST Act, the registered
person who uses inputs and input services to effect both
taxable and exempt supplies (including supplies paid by
the recipient of services under reverse charge mechanism)
is allowed to avail input tax credit attributable only to
effecting the taxable supplies (and not the exempt
supplies).

Therefore, even though the tax is paid under reverse
charge by the service recipient, the turnover relating to the
sponsorship amount is subject to reversal of input tax
credit (as it gets qualified as an exempt turnover) in the
hands of the service provider.

This causes loss of input credit to the service provider and
hardship in undertaking the procedure and calculation for
reversal for inputs, input services as well as capital goods,
as the case may be.

under forward charge, similar to the
option made available to Goods
Transport Agencies.

This is important in order to mitigate
the cumbersome process of reversal
of input tax credit in the hands of
supplier.
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Schedule to GST Acts

SL No Area of concern

K.1 Taxability of services/

perquisites (perks) provided by
employers to their employees

Issues

As per Schedule Ill to the CGST Act services by an
employee to the employer in the course of or in relation to
his employment shall be treated neither as a supply of
goods nor as a supply of services. This means that the
services provided by an employee to an employer in
relation to his employment do not qualify as a supply under
GST, and hence, is not taxable.

However, services provided by an employer to its
employees, as part of recruitment perks and benefits, for
which there is no consideration given by the employee to
the employer, are considered as a supply by ‘related
persons’ (refer Section 15 of the CGST Act), and hence,
gets covered under Clause 2 of Schedule | to CGST Act
as an activity treated as a ‘supply’ even without
consideration. Hence, supply of services by employer to
employee becomes taxable under GST, whether or not
there is a corresponding consideration involved.

In a business, employer provides various services/ facility/
perks to its employees in the course of or in relation to his
employment to perform his duties in well and efficient
manner, with or without charging any consideration from

Recommendation

It is recommended:

— to remove employer and
employee from the meaning of
related persons given u/s 15 of
CGST Act so that no tax is
chargeable on providing of facility/
services by an employer to its
employees without any
consideration as per Schedule | to
the CGST Act, in so far as the
same is covered by the
employment contract.

to include supply of services by an
employer to the employee in the
course of or in relation to
employment also in Schedule 1ll to
the CGST Act, so as to make the
same neither a supply of goods nor a
supply of services (ie, ‘non supply’)
under GST law.
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employees such as free or concessional food, insurance,
transportation and other facilities.

Further, given the global pandemic where companies were
bound to allow work from home to its employees, the
employers also allowed more perks and benefits to the
employees to motivate them and create a more work
friendly environment for the employees within their homes
(such as allowance for free furniture and other accessories
to the employees).

In view of the above said provisions, such free or
concessional facilities provided by employer to employee
in course of or in relation to employment becomes supply
and chargeable to tax, including the cases where there is
no consideration payable by employee to employer.

SL No

K.2

Area of concern

Taxability of import of services
without consideration

Issues

As per Entry 4 of Schedule | to the CGST Act, import of
services by a person from a related person or from any of
his other establishments outside India, in the course or
furtherance of business is deemed as a supply of services,
even if the same is made without any consideration.

It is to be noted that in most of the cases, the recipient is
eligible to claim an input credit for such GST paid on free
of cost import of services, thereby making the GST
payment a revenue neutral transaction for the taxpayer.

Recommendation

It is recommended that the
applicability of Entry 4 of Schedule |
to the CGST Act is limited to only
those cases where the recipient of
services is ineligible to claim full
input tax credit of the GST payable
on such import of services without
consideration.
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Hence, the entire exercise of paying GST on such
transactions is a futile one.

Other Miscellaneous issues

SL No

L.1

Area of concern

GST on healthcare services —
to be made from exempt to
zero-rated

Issues

Healthcare services are exempt from GST under the
Notification No. 12/2017-Central Tax (Rate) dated June
28, 2017 and Notification No. 9/2017-Integrated Tax
(Rate) dated June 28, 2017.

Accordingly, input tax credit of GST paid on inputs and
input services is not available on such services, and hence
become a cost for the industry.

Given the global pandemic, the healthcare industry of India
should be motivated and made as cheap as possible for
general public, and hence, any additional cost should be
avoided.

Recommendation

It is recommended that healthcare
services should be placed under the
category of ‘zero-rated services’
under Section 16 of the IGST Act.

This will enable the industry to claim
rebate of the GST paid on inputs
and/ or input services used for the
provision of output healthcare
services, thereby decreasing the
cost of the overall healthcare
services.

Area of concern

Issues

Recommendation

L.2

Extension of time-limit of 6
months to 24 months on Sale
on Approval (SOA)
transactions under GST

Section 31(7) of the CGST Act provides for the timelines
for issuance of invoice where goods are sent or taken on
approval for sale or return basis. In terms of the said
section, invoice, in respect of goods sent on approval for

A reasonable period of 24 months
will allow device suppliers to keep
entire variants without issue of GST
exposure on unconsumed items,
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sale or return basis, shall be issued at earliest of: (i) time
of supply or; (ii) date immediately after the expiry of 6
months from the date when goods were removed.

In healthcare industry, sale on approval is a common
model, wherein the hospitals require the suppliers of
medical devices and equipment to stock all variants of
critical devices, as the actual need is only clear at the time
of a surgery/ medical procedure.

With the above provision, the suppliers are able to stock
such goods only till 6 months’ putting the hospitals in a
distress situation in the times of critical patient needs due
to the nature of their business.

while also not impacting critical
patient care.

Accordingly, Section 31(7) of the
CGST Act should be reasonably
amended to take this requirement of
the  healthcare industry into
consideration.

Area of concern

Issues

Recommendation

L.3

Detail of ‘GST TDS credit
received data’ deducted by the
Government customers,
should be displayed at invoice
level on GST portal

Currently the ‘GST TDS credit received data’ is displayed
on the GST portal of the deductee at the customer level.
However, TDS is deducted at invoice level, depending on
the amount of invoice.

This makes the reconciliation of deductions difficult for the
deductees.

It is recommended that the GST
system and portal, particularly the
GSTR-2A (Part C) is amended to
reflect the TDS deduction details at
invoice level, and not at customer
level.

This would ease the reconciliation
activity and would also help ensure
TDS is deducted on correct invoices.
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SL No
L4

Area of concern

Addition of provisions under
Section 77 of the CGST Act
and 19 of the IGST Act to
cover instances where GST is
paid to the treasury of an
incorrect State

Issues

As per Section 77 of the CGST Act and Section 19 of the
IGST Act read with relevant sections under the respective
State GST/Union Territory GST (SGST/ UTGST) Acts, in
case IGST is paid in place of SGST/ UTGST and CGST,
and vice-versa, the said taxes so paid will be refunded and
no interest will be levied on non-payment of the correct
type of tax, provided the correct type of tax is paid
subsequently.

The said provision, however, does not apply in cases
where the correct type of tax is paid, however to the
treasury of an incorrect State.

Recommendation

The objective of Section 77 of the
CGST Act and Section 19 of the
IGST Act is to provide relaxation
from payment of interest in case
where full tax amount has been
discharged but the tax type is
incorrect. This means that the intent
of the law is that essentially, in case
of revenue neutral situations, interest
and penalty exposure should not

apply.

Hence, keeping in view the intent of
the law, it is recommended that this
logic is extended to correct type of
taxes that are incorrectly discharged
to the treasury of an incorrect State,
ie, where IGST is paid to the
account of one State instead of
another, and/or in rare
circumstances, CGST and SGST
are paid to the wrong State.
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SL No Area of concern Issues Recommendation
L5 Streamlining of GST audit for As per the GST laws, each assessee is allotted either to | e It is recommended to direct GST
big corporate entities (e.g. the central Government or State Government jurisdiction audit for entities bearing a turnover
turnover in excess of INR 500 ) ) i
cr.) in each State for the purpose of audit/ assessments. exceeding INR 500 Cr. towards the
However, with Central and State Government authorities Central GST authorities.
cross empowered to undertake audit/ assessment/
investigation, there are situations where assessees are | ¢ This would aid in streamlining the
issued multiple notices/ summons on the same issue. audit process and lead to greater
transparency and ease of closure of
This issue assumes greater significance for assessee the entire audit process.
having PAN India business as they may be sitting with
hundreds of notices. e Alternately, cross empowerment
should not be allowed as it creates
additional challenges for the
assessee.
SL No Area of concern Issues Recommendation
L6 [ ]

Inclusion of petroleum
products in GST

Petroleum products viz. crude oil, natural gas, motor spirit,
high-speed diesel and aviation turbine fuel are currently
outside GST and are subject to the indirect taxes as per
the erstwhile regime. Sale of such goods attract Value
Added Tax (VAT)/ Central Sales Tax (CST).

The inputs, capital goods and services used for production
of above goods attract GST, whereas the output is subject
to VAT/ CST, owing to which the GST paid becomes a
stranded cost for most of the sectors.

It is recommended that necessary
amendments should be made to
subsume petroleum products under
GST to pass on the benefit of such
petroleum products and provide
hassle free flow of input credit. This
shall not only result in cost efficiency,
but also reduce the tax related
complications.
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At the same time, petroleum products are required by all
automotive sector i.e. motor vehicles and airlines as fuel,
but the taxes paid (VAT / CST) on such procurement is not
eligible as input tax credit to the industry and accordingly
becomes cost for the entire industry. Furthermore, these
goods are also a key source of fuel used by the
manufacturing and service industry, especially, where the
source of electric power is not uninterrupted, and thus the
VAT/ CST paid on procurement is also a cost to the
manufacturing and service sector as well.

Taxes paid (VAT/ CST) on procurement of petroleum
products are not eligible as input tax credit to the industry
and accordingly becomes a cost in the entire chain.

Having a separate tax structure goes against the basic
premise of GST of ‘one nation, one tax’. This also is
against the principles of ‘ease of doing business’. It also
adds to the complication and multiplicity of taxes.

Further, till such an amendment is
made, the Government should
provide a mechanism of cross credit
utilization of VAT/ CST and GST.

Area of concern

Issues

Recommendation

L.7

Concept of ‘payment under
protest’ to be included in the
GST regime

Payment of tax under protest is a concept where in case
the assessee is not able to ascertain the tax treatment on
an issue/ product, or when there are divergent views
emerging due to ambiguity in the law, the assessee pays
applicable tax/ duty under protest, subject to the same
being refunded if the matter is decided in favour of the

It is recommended that the concept
of ‘payment of tax under protest’ is
reintroduced in the GST regime as
well, so that the benefit of the same
can be availed by the taxpayers.
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assessee and the incidence of such tax/ duty is not passed
on to the buyers/ recipient.

The concept of ‘payment under protest was a well-
recognized concept under the erstwhile indirect tax laws.
However, under GST, there are no specific provisions and
mechanism to support payment of taxes under protest.

Further, as per the Final GST FAQ 3" Edition dated
December 15, 2018, it has been clarified that GST law
does not recognize the concept of payment of tax under
protest (refer Question 55).

This brings in discomfort within the taxpayers willing to pay
tax under protest, in absence of clear guidelines regarding
the refund/ treatment of such taxes in case the disputed
matter is decided in favor of the assessee or in cases
where the assessee feels obligated to make tax payment
under the stress of tax investigations.

Area of concern

Issues

Recommendation

L.8

Clarification on issues relating
to post-sale discounts

The treatment of post-sale discounts under the indirect tax
laws have always been a matter of intense litigation.

In order to put such disputes at rest, the Central Board of
Indirect Taxes & Customs (CBIC) had issued the following
two circulars:

It is recommended that an urgent
clarification is issued to address the
open aspects around post-sale
discount, including the following:

— No reversal of input tax credit will
be required against post-sale
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— Circular No. 92/11/2019-GST dated March 7, 2019 and

— Circular No. 105/24/2019-GST dated June 28, 2019

The above circulars had attempted to address the various
issues relating to post-sale discounts and eligibility of input
tax credit in such circumstances.

However, various industry representations were made
expressing apprehensions on the implications of the
Circular No. 105/24/2019-GST dated June 28, 2019, which
led to the withdrawal of the same ab initio vide Circular No.
112/31/2019 — GST dated October 3, 2019.

The withdrawal of the Circular No. 105/24/2019-GST
dated June 28, 2019, without issuance of another
clarificatory circular/ notification has led to more confusion
and ambiguity within the industry on various aspects and
types of post-sale discounts, and their GST treatment. In
addition to this, various conflicting Advance Rulings on the
matter has also increased the confusion.

discounts that are extended
through issuance of financial/
commercial credit notes

— Reimbursement of additional
discount to the dealer by the
supplier of goods will not
constitute as ‘consideration’
flowing from the supplier of goods
to the dealer for the supply made
by dealer to his customer

Clear guidelines should be issued to
identify the kinds of activities/
obligation undertaken by the dealer
that would qualify as a separate
transaction attracting the levy of
GST.
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